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PROCUREMENT GUIDELINES
OF THE

NIAGARA FRONTIER TRANSPORTATION AUTHORITY,

THE

NIAGARA FRONTIER TRANSIT METRO SYSTEM, INC.,

THE

GREATER BUFFALO-NIAGARA REGIONAL TRANSPORTATION COUNCIL

AND THE

NIAGARA INTERNATIONAL TRANSPORTATION TECHNOLOGY

COALITION

SCOPE

Set forth herein are comprehensive guidelines established for the purpose of governing
the procurement of goods and services by the Niagara Frontier Transportation Authority,
the Niagara Frontier Transit Metro System, Inc. (the "Authority"), the Greater Buffalo-
Niagara Regional Transportation Council ("GBNRTC") and the Niagara International
Transportation Technology Coalition (“NITTEC”).

INTENT

It is the Authority's intent to implement and strictly enforce Procurement Guidelines that
encourage and promote open competition; ensure fairness and equity in the procurement
process; and result in the acquisition of goods and services at fair and reasonable prices.

DEFINITIONS

1. ADVERTISEMENT:

A.

The publication of a Notice of Procurement Opportunity in any of the
following forums, as is appropriate: newspapers of general circulation in
Erie and Niagara County; regional, state, national and international trade
journals and magazines; newsletters, MBE/WBE/DBE publications and
the Authority website.

The dissemination of a Notice of Procurement Opportunity to three (3) or
more potential bidders, proposers, or suppliers by telephone, in writing or
by e-mail.

Any or all methods of advertisement as are herein defined may be utilized
as is necessary and appropriate to promote competition under the
guidelines.

2. ALLOWABLE INDIRECT COSTS:

Those costs generally associated with overhead that cannot be specifically
identified with a single project or contract and are considered reasonable and
allowable under specific State contract or allowability limits.

3. BOARD:
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The Authority Board of Commissioners.

COMPETITIVE RANGE:.

All proposals that are determined to have a reasonable chance of being selected
for award based upon price and other factors as stated in the Notice of
Procurement Opportunity or Request for Proposals ("RFP").

CONTRACT FOR GOODS OR SERVICES:

Any authorized written agreement; including contracts, purchase orders, letter
agreements or memoranda of understanding, which creates a mutually binding
legal relationship, which obligates the seller to furnish products, services or public
work, and the buyer to pay for same.

CONTRACTOR:

Any person, firm or entity obligated to sell, furnish, provide or render goods or
services to the Authority pursuant to a contract including sellers, consultants,
vendors, suppliers and construction contractors.

COST-REIMBURSEMENT (CR) TYPE CONTRACT:

A general compensation arrangement which requires the Authority to pay the
Consultant a fixed fee plus all allowable actual costs (as established by
predetermined cost principles and rates) provided such costs and fee do not
exceed the final negotiated contract price, as incurred by the Consultant in
performing the "agreed to" Scope of Work.

DISADVANTAGED BUSINESS ENTERPRISE (DBE):

Small business concern as defined pursuant to Section 3 of the Small Business
Act: (a) which is at least fifty-one percent (51%) owned by one or more socially
and economically disadvantaged individuals or, in the case of a publicly-owned
business, at least fifty-one percent (51%) of the capital stock of which is owned by
one or more socially and economically disadvantaged individual; (b) whose
management and daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it.

DISCRIMINATORY JURISDICTION

Any other country, nation, province, state or political subdivision thereof which
employs a preference or price distorting mechanism to the detriment of or
otherwise discriminates against a New York state business enterprise in the
procurement of goods and services by the same or a non-governmental entity
influenced by the same, as defined in section 2879 of the Public Authorities Law.

DISCUSSION:

Discussion is defined as any oral or written communication between the Authority
and an offeror, other than communication conducted for the purpose of minor
clarification whether or not initiated by the Authority, that (1) involves
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12.

13.

14.

15.

16.

17.

information essential for determining the acceptability of a proposal, or (2)
provides the offeror an opportunity to revise or modify its proposal.

EMERGENCY:

Danger or threat of harm to life, health, safety, environment or property which
requires immediate preventative action. Emergency is a subcategory of "Sole
Source".

EXIGENCY:

Prospect of interruption to or obstruction of the NFTA's efficient operation or
adequate provision of service, arising from an unforeseen circumstance. Exigency

is a subcategory of "Sole Source".

FIRM-FIXED-PRICE (FFP) TYPE CONTRACT:

A general compensation arrangement which places the risk of performance for a

Jump sum on the contractor, regardless of the actual costs incurred by the

contractor. The only allowable adjustments to the lump sum contract price are
those arising from authorized changes in scope of services or changes in
specifications.

FOREIGN BUSINESS ENTERPRISE:

A business enterprise, including a sole proprietorship, partnership or corporation,
which offers for sale, lease or other form of exchange, goods sought by the
Authority and which are substantially produced outside New York State, or
services, other than construction services, sought by the Authority which are
substantially performed outside New York State. For purposes of construction
services, foreign business enterprise shall mean a business enterprise which has its
principal place of business outside New York state.

LABOR SURPIL.US AREA FIRM:

A business entity which performs substantially in a labor surplus area (a
geographical area as is defined by the U.S. Department of Labor as an area of
concentrated unemployment, underemployment or labor surplus).

MINORITY BUSINESS ENTERPRISE (MBE):

Any business enterprise which is at least fifty-one percent (51%) owned by, or in
the case of a publicly owned business, at least fifty-one percent (51%) of the
common stock or other voting interests of which is owned by minority group
members, and such ownership interest is real, substantial and continuing. The
minority ownership must have and exercise the authority to independently control
the business decisions of the entity. The enterprise must also be authorized to do
business in New York State, be independently owned and operated, and not be
dominant in its field. For the purposes of these guidelines "minority group
member" shall have the meaning set forth in § 2879(3) of the Public Authorities
Law.

NEGOTIATION:
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20.
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22.

Procurement by evaluation of proposals in the competitive range on the basis of
pre-established and published selection criteria which criteria may be evaluated
with price as a factor.

NEW YORK STATE CONTRACT REPORTER:

A publication of procurement opportunities printed for the New York State
Economic Development Bureau pursuant to the New York State Economic
Development Law.

NOTICE OF PROCUREMENT OPPORTUNITY:

A written or verbal communication which shall identify the proposed procurement
action and the terms of pursuing the opportunity.

PROCUREMENT:

The acquisition by the Authority, of products, services, or public works by
purchase, excepting:

A. the purchase of periodicals, reference materials, treatises or professional
research tools;

B. the payment of fees or tuition associated with continuing education
courses, training courses, conferences, seminars and symposiums;

C. expenditures governed by the NFTA's "Travel Policy and Guidelines";

D. the purchase of advertising space or advertising time in any medium; and
E. the purchase of catering services.
PRODUCT:

Equipment, materials and supplies.
PUBLIC WORK:
The construction, demolition, repair, rehabilitation, removal, restoration or

maintenance of any building, roadway, structure, fixture, facility, improvement, or
property owned by or leased to the Authority. ‘
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PURCHASE:

The receipt of products, services or public works by the Authority, in exchange
for money, property or other valuable consideration including like-kind trades.

QUALIFICATIONS BASED PROCUREMENT:

A competitive procurement method under which competitors' qualifications are
evaluated on the basis of pre-established and published selection criteria and
negotiations are conducted with only the most qualified offeror. Price shall not be
considered as a factor in determining the most qualified offeror.

RESPONSIBLE:

A potential contractor is responsible if it can demonstrate that it has the ability to
perform successfully under the terms of the proposed contract, taking into account
the offeror's technical and financial capability.

RESPONSIVE:

A bid is responsive if it complies with the terms of the solicitation in all material
respects, and it is completed, executed and submitted in accordance with the
instructions in the solicitation.

SEALED BIDDING:

A competitive procurement method under which a contract is awarded to the
lowest priced responsive, responsible bidder.

SERVICES:

A professional, consulting, technical, or other service, including but not limited to
legal, testing, accounting, bookkeeping, secretarial, management consulting, audit,
investment banking, planning, training, statistical research, insurance, advertising,
public relations, architectural, engineering, appraisal, janitorial, surveying,
housekeeping and waste disposal, performed for a fee, commission or other
compensation.

SINGLE BID:

Two or more competitive bids are solicited and only one bid is received. A Single
Bid is a subcategory of "Sole Source".

SINGLE SOURCE:

The goods or services to be procured are available from only one responsible
source; or no other goods or services will satisty the NFTA's requirements; or
prior state, federal or Board approval has been granted. Single Source is a
subcategory of "Sole Source".

SMALL PURCHASE:

The acquisition of goods or services having an actual price less than Fifty
Thousand Dollars ($50,000). See, Article 14.
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SMALL PURCHASE FORMAL BIDDING:

A "small purchases" method of procuring goods or services under $50,000.00,
based upon competitive selection following the publication of a notice of
procurement opportunity in the New York State Contract Reporter and the
acceptance of sealed bids or proposals. See, Article 14.

SMALL PURCHASE INFORMAL BIDDING:

A small purchases method of procuring goods or services under $15,000, based
upon competitive selection which may be made on the basis of written or
telephonic quotes and in accordance with the guidelines set forth in Article 14(C).

SOLE SOURCE

A general category of awards where competition is waivable, or is not feasible
under the circumstances. The included subcategories are: single bid; exigency,
expediency, and single source.

SOLICITATION:

The process by which the Authority contacts prospective vendors, suppliers or
consultants to provide notice of a procurement opportunity and invite the
submission of quotes, bids, proposals or statements of qualifications.

TERM CONTRACT:

A competitively procured contract based on qualifications, that allows the NFTA,
at its discretion, to retain the services of the term consultant or term contractor, on
a project-by-project basis, subject to pre-negotiated terms and conditions.

TIED-BID:

The receipt of two or more equally low, responsive bids from responsible bidders.
See, Article 6 (D).

TIME AND MATERIAL (T & M) CONTRACT:

A general compensation arrangement which provides for a fixed rate including
overhead and profit, and material paid for at cost plus handling charges.

WOMEN-OWNED BUSINESS ENTERPRISE (WBE):

Any business enterprise which is at least fifty-one percent (51%) owned by, or in
the case of a publicly-owned business, at least fifty-one percent (51%) of the
common stock or other voting interests of which is owned by citizens or
permanent resident aliens who are women, and such ownership interest is real,
substantial and continuing. Women business owners must have and exercise the
authority to independently control the business decisions of the entity. The
enterprise must also be authorized to do business in New York State, be
independently owned and operated, and not be dominant in its field.



GUIDELINES

- ARTICLE 1. BOARD APPROVAL

Board approval is required for:

(A)

(B)

(A)

(B)

All Contracts for Goods or Services in the actual or estimated value of Fifty
Thousand Dollars ($ 50,000) or more; or

Contracts where performance is to continue for a period in excess of one (1) year.

ARTICLE 2. BUY AMERICA

FEDERAL REQUIREMENTS: Procurements which include federal funds are
subject to federal "Buy America" requirements. Generally, this means that steel,
iron, and/or manufactured products which are incorporated in public works or
product purchases are to have been produced in the United States, unless a waiver
has been granted by a federal agency or the project is subject to a general waiver
(See, 49 CFR 661.7 App. A). General waivers have been established for
microcomputer equipment, including software, and purchases for less than
$100,000. Rolling stock must have a 60% domestic content and final assembly
must take place in the United States.

STATE REQUIREMENTS:

)] Product purchase contracts involving an estimated expenditure in excess
of $50,000.00 shall require that to the extent such products are made of,
fabricated from, or contain steel components that such steel components
are produced or made in whole or substantial part in the U.S., its territories
or possessions, except in the procurement of motor vehicles and
automobile equipment assembled in Canada in conformity with the
"Automotive Products Trade Act of 1965" or any amendments thereto.

(ii)  Public work projects in excess of $100,000.00 shall require that all
structural steel, reinforcing steel or other major steel items to be
incorporated in the project shall be produced or made in whole or
substantial part in the U.S., its territories or possessions.

(iii) By resolution of the Board of Commissioners these state provisions may
be waived if it is determined that such provisions would result in
unreasonable costs or that such steel products or steel components cannot
be produced or made in the U.S. in sufficient and reasonably available
quantities or of satisfactory quality or design.

ARTICLE 3. FOREIGN BUSINESS ENTERPRISES

In the event of the award of a Contract for the Goods or Services from a Foreign Business
Enterprise in an amount equal to or greater than one million dollars, simultaneously with
notifying the successful bidder or proposer, the NITA shall notify the NYS
Commissioner of Economic Development of the pending award. The pending Contract
for Goods or Services shall not be entered into until at least fifteen days have elapsed.
However, this provision does not apply to Contracts for Goods or Services awarded on an
emergency or exigency basis or where a waiver of this requirement has been obtained
from the NYS Commissioner of Economic Development.



The notification to the NYS Commissioner of Economic Development shall include the
name, address and telephone and facsimile number of the Foreign Business Enterprise, a
brief description of the goods or services to be obtained, the amount and term of the
proposed Contract for Goods or Services, and the name of the individual at the Foreign
Business Enterprise or acting on behalf of the same who is principally responsible for the
proposed Contract for Goods or Services.

Pursuant to section 2879 of the Public Authorities Law, the Authority shall not enter into
a Contract for Goods or Services with a Foreign Business Enterprise which has its
principal place of business located in a Discriminatory Jurisdiction contained on the list
prepared by the NYS Commissioner of Economic Development pursuant to subdivision 6
of section 165 of the State Finance Law. The provisions of this subparagraph may be
waived by the Executive Director if the Executive Director determines in writing that it 1s
in the best interests of the Authority to do so. The Executive Director shall deliver each
such waiver to the NYS Commissioner of Economic Development.

ARTICLE 4. PERFORMANCE SECURITY AND
BONDING REQUIREMENTS

(A) Bid Security

All Public Work contracts equal to or in excess of Fifty Thousand Dollars
($50,000) shall require bid security equal to ten percent (10%) of the bid price.
Bid security may be in the form of a bid bond, certified check or other guaranteed
negotiable instrument or letter of credit.

The bid security of the bidders submitting the three lowest bids will be retained
until execution of the contract or until a maximum of 180 days after bid opening,
whichever is sooner. Bid security of the remaining bidders will be returned within
ten calendar days after the bid opening date.

In the event of neglect or refusal on the part of the successful bidder to execute the
contract and furnish evidence of insurances within ten (10) days after written
notification of notice of intent to award the contract, and furnish the Performance
Security and Labor and Material Payment Bond within three (3) days after receipt
of the executed contract, the entire bid security shall be forfeited to and retained
by the Authority as liquidated damages for such neglect or refusal.

Bid security is not mandated for product contracts.

(B) Performance Security

All Public Work contracts of Ten Thousand ($10,000) Dollars or more, shall
require a performance bond or certified check or other guaranteed negotiable
instrument or letter of credit guaranteeing the contractor's faithful performance.

Performance security is not mandated for product contracts.

In instances where a performance bond is offered, the bond shall be in the amount
of the contract and be issued by a duly incorporated entity authorized to guarantee
the faithful performance of contracts and to do business in the State of New York
as a surety.
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(E)

(¥)

Letter of Credit

A letter of credit used as bid or performance security should be an irrevocable
letter of credit issued by a bank or financial institution of B-rating or better, as
determined by Moody’s and Standard & Poors, signed by an authorized
representative of the issuing institution and naming the Authority as beneficiary.
The letter of credit must state that an amount representing at least ten percent
(10%) of the bid price is available to be drawn on unconditionally by the
Authority under the expressed terms and conditions. These terms and conditions
including the location at which the Authority can draw the funds, an effective
date, and expiration date should be clearly stated in the letter of credit.

Labor And Material Payment Bonds

All Public Work contracts, regardless of amount, shall require Labor and Material
Payment Bonds in an amount equal to the contract amount.

Maintenance Bonds

All Public Work contracts, regardless of amount, shall require as a minimum, a
one (1) year Maintenance Bond, which period shall commence as of the date of
Final Acceptance. The Maintenance Bond shall be in the full contract amount.

Waiver

(1)  Bid and Maintenance Bond requirements may be waived prior to bid date
by the Executive Director or his designee for cause. In instances where
such bonds are not required payment shall be withheld until full and
complete performance has been accomplished under the terms of the
contract.

(2)  Performance Security and Labor and Material Payment Bonds may be
waived by the Executive Director or his designee, prior to the bid date, in
accordance with State Finance Law § 137(1), provided that the aggregate
amount of the Contract is under One Hundred Thousand Dollars
($100,000.00) and that the Authority retains twenty percent from cach
progress payment or estimate until the entire contract work has been
completed and accepted, at which time the Executive Director or his
designee may authorize, pending the payment of the final estimate, the
release of up to seventy-five percent of the retained percentage.

ARTICLE 5. PREVAILING WAGE RATES

Certain Public Work contracts may be subject to the payment of prevailing wage rates,
regardless of the dollar amount of the contract. It shall be the responsibility of the
Procurement Department and/or the Engineering Department to obtain the applicable
prevailing wage rates for the particular procurement and ensure that the rates are included
in the bid solicitation.

The Procurement and Engineering Departments are encouraged to contact the Legal
Department for assistance in the event they are uncertain as to the applicability of
prevailing rates to a particular procurement.



(A)

(B)

©

(D)

ARTICLE 6. SEALED BIDDING

Sealed bidding is the preferred procurement method for acquisitions of Fifteen
Thousand Dollars ($15,000) or more where the following factors are present:

(1)

(i1)
(iif)
(iv)

The contract will be based upon a complete, adequate and realistic
specification or purchase description and/or an itemized bid proposal;

Two (2) or more responsible bidders are willing and able to compete
effectively for the award;

A fair and reasonable award can be made principally on the basis of price;
and '

The procurement lends itself to an FFP-type contract.

Sealed bidding is not required when:

@)

(ii)
(iii)
(iv)
4
(vi)
(vi1)

(viii)

The purchase is under $15,000 and an Informal; small purchase
procurement procedure is being followed;

An emergency or exigency exists which renders delay impermissible;

A single source has been validated;

A single bid has been validated;

Federal or state authorization for non-competitive negotiations has been
obtained; '

A modification or amendment to a contract is justified;

The procurement lends itself to a CR-type contract; or -

A resolution adopted by a vote of at least two-thirds of the Members in
attendance at a meeting of the Board states that the Board has determined
that it is not in the best interest of the Authority to advertise for bids.

Minimum requirements for sealed bidding include:

()
(if)

(iii)
(iv)
(v)

(vi)

the preparation of an independent estimate prior to bid opening;

the "advertisement" of an Invitation For Bids (IFB) or a synopsis of a
procurement action;

the acceptance of sealed bids;

the public opening of sealed bids;

the preparation of a written bid analysis; and

the award of a FFP type contract to the lowest priced responsive,

responsible bidder.

In the event of a tied-bid, the contract shall be awarded based upon the following
descending order of priorities:

(1)
(i)
(iid)
(iv)
v)

Small businesses which are "labor surplus area firms".

Other small businesses.

Other businesses that are also "labor surplus area firms".

Other businesses (i.e., DBEs, WBEs & MBE:s).

If two or more bidders still remain equally eligible after application of the
above order of priority, award shall be made by a drawing by lot limited to
those bidders. If time permits, the bidders involved shall be given an
opportunity to attend the drawing. The drawing shall be witnessed by at
least three persons, and the contract file shall contain the names and
addresses of the witnesses and the person supervising the drawing.

10



ARTICLE 7. SEALED BIDDING (Two-Step Variation)

(A) The two-step sealed bidding method may be appropriate in instances where the
specification is "functional” or performance based and there may exist a variety of
acceptable technical approaches.

(i) Step one consists of the request for, submittal, evaluation, and
"discussion” (optional) of a technical proposal. For purposes of two-step
sealed bidding, this includes engineering approach, special manufacturing
processes and special testing techniques. No pricing is considered in step
one. Discussions may be conducted for clarification of questions relating
to technical requirements.

(i)  Step two consists of the submission of sealed price bids by those who
submitted acceptable technical proposals in step one. Each bidder's price
shall be based on its own technical proposal. If an award is made, a FFP-
type contract is awarded to the lowest priced responsive, responsible
bidder.

ARTICLE 8. NEGOTIATION

(A)  Procurement by Negotiation is the preferred procurement method for acquisitions
of Fifteen Thousand Dollars ($15,000) or more where one (1) or more of the
following factors are present:

(i) The desired goods or services cannot be precisely defined, described or

: standardized.

(i)  The desired end product is conceptual in nature.

(iii)) A CR type contract is contemplated.

(iv) . Discussions concerning the technical aspects and price negotiation are
intended.

(v)  Offerors are to be given the opportunity to revise the price or technical
aspects of their proposal.

(vi) Price alone cannot be the determinative factor in award. Quality,
qualifications, performance data, or other contractual factors are to be
considered in selecting the most advantageous offering.

(vil)  Artistic or aesthetic values supersede price as primary selection criteria.

(B) Procurement by Negotiation is not required when:

)] The purchase is under $15,000 and an Informal;, small purchase
procurement procedure is being followed;

(ii)  An emergency or exigency exists which renders delay impermissible;

(iii) A single source award or single bid award is validated;

(iv)  Federal or state authorization for noncompetitive procurement has been
obtained;

(vi) A resolution adopted by a vote of at least two-thirds of the Members in
attendance at a Meeting of the Board states that the Board has determined
that it is impractical to advertise for competitive proposals or it is not in
the best interest of the Authority to do so; or

(vi1) a modification or amendment to a contract 1s justified.

11
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(A)

(B)

Minimum requirements for Negotiation include:

(1) The solicitation of statements of qualifications (S0OQ) and/or the
advertisement of a Request for Proposals (RFP) a minimum of 21 days
shall be allowed for the preparation of proposals and the setting of the
proposal due date;

(ii))  In the event that an SOQ is advertised, preparation of a preselection list of
the best qualified consultants, based on the experience and qualification
data supplied by the consultants. Generally, the preselection list may
consist of 3 to 5 consultants. If technical proposals were solicited in
conjunction with the advertisement, all consultants who submitted
responsive proposals must be included for evaluation,

(iiii}  The acceptance of sealed proposals;

(iv)  The evaluation of the proposals on the basis of published selection criteria;

) The preparation of an independent estimate before opening the sealed
proposal;

(vi)  Proposals within the "competitive range" are identified and discussions are

held with each proposer;
(vi) Best and final offers (BAFOs) may be requested of all proposers
determined to be within the competitive range or on the short-list; and
(vii) The Authority evaluates BAFOs and awards either a FFP-type or a CR-
type contract to the proposer whose BAFO is most advantageous to the
Authority.

If so stated in the RFP, selection may be based on the basis of the original
proposals, without discussions with any offeror. However, in the event
discussions are conducted with any one offeror, discussions must then be
conducted with all offerors in the competitive range.

ARTICLE 9. QUALIFICATIONS-BASED PROCUREMENT

This method is required in procuring architectural, engineering and certain related
services whenever state or federal funds will or may be used. There are
differences between the Federal Aviation Administration and Federal Transit
Administration as to what services are required to be procured in this manner, so
reference should be made to the most current version of FAA Advisory Circular
150/5100-14D, FTA Advisory Circular 4220.1F or New York State law for
guidance.

Minimum requirements for a qualifications based procurement include:

(1) Empanelling of the selection board, consisting of usually at least three
qualified members. If the intended procurement is for a GBNRTC, or
NITTEC study either a GBNRTC, or NITTEC, study manager or the
GBNRTC, or NITTEC, Executive Director shall be included on the
Selection Board, as is appropriate for the scope of the study. The selection
board shall be prepared to evaluate qualifications, proposals, potential
consultants (i.e., conduct interviews and inquiries as required), and make
recommendations. Where a GBNRTC, or NITTEC, study may not be in
the direct interest of the Authority, the Selection Board may include
representatives from outside agencies which have an interest in the study.

(ii)  Development by the selection board, of the selection criteria and the
evaluation system to be used in preparing a preselection list of consultants,
and in determining the final selection.
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